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EDITORIAL NOTES. 





THE SUPREME COURT in the case of State, Kennelly, Prosecutor v. 
Jersey City, decided November 8, 1894 (30 Atl. R. 531), has put itself 
fully in accord with the frequent decisions of the Court of Chancery as 
to the use of the.trolley system of propelling street cars. It holds that the 
system, involving as it does the erection of poles and wires on land, the 
fee of which is private property, is within the public easement over 
urban highways; that such easement includes the right to use the street 
for purposes of passage, and therefore to employ any means directly con- 
ducive to that end, which do not substantially interfere with its custo- 
mary use, or with the rights of abutting owners ; that the cars propelled 
by the trolley system do not materially differ from ordinary horse-cars, 
and that the tracks, poles and wires cause no greater detriment than do 
the tracks, sewers, pipes, posts and trees which indisputably the public 
may authorize to be placed in the streets. The court cites the Chancery 
decisions on the subject, (Halsey v. Railway Co., 47 N. J. Eq. 380, 20 
Atl. 859 ; Railway Co. v. Grundy, 51 N. J. Eq. 213, 26 Atl. 788; West 
Jersey R. Co. v. Camden G. & W. R’y Co., 29 Atl. 423) and concurs in 
the view taken in those cases, that the adoption of the trolley system for 
the conveyance of passengers through the streets of a city does not neces- 
sitate the invasion of any private rights. This matter, therefore, so im- 
portant in view of the great extension of this system, may be considered 
at rest in this state, as it is generally throughout the country. 





THE DECISIONS of the Supreme court in the case referred to above 
and also in the State, Theberath, Prosecutor v. Mayor, etc., of the City of 
Newark (30 Atl. 528) make it incumbent on municipal corporations to be 
minutely careful in granting locations for street railway tracks, and in 
prescribing the manner in which, and the places where poles for the 
trolley system may be located. 

The requirements as to granting locations made in the latter case were 
alluded to in the last number of the Law Journat. The former case 
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related to granting authority to erect poles under the act of 1893 (P. L, 
341). The court held that it is important to public interests that the 
poles and wires should be properly placed and constructed, and that this 
was not secured by a provision in an ordinance which merely requires 
the poles to be erected on the sidewalk adjacent to the curb line, and the 
wires suspended seventeen feet above the grade of the street. It also 
held that the ordinance empowering the construction of “ all necessary 
curves, sidings, cross-overs and switches that may be required for the 
proper, safe and economical operation of the railway,” was unreasonably 
vague, and that the public body must know what particular tracks the 
company propose to lay before they determine to consent. It would 
seem to be difficult to describe in an ordinance first authorizing such a 
work, and in advance of detailed plans of construction, depending on the 
consent, every cross-over and switch which safe and usual construction 
may require, or to prescribe precisely the spots where each pole shall be 
placed. The latter may now be done more specifically, since in the same 
case the court holds that no private rights are invaded by the trolley 
system, but still it will be a difficult task, and perhaps it may be found 
sufficient to declare in the ordinance that the poles shall be upon a de- 
fined line, and at least a prescribed distance apart, and placed as after- 
wards directed by the municipal authority through its street commis- 
sioner or other agent, and that the tracks shall be placed in a specified 
part of the street. with only such cross-overs, sidings, or switches as may 
be afterwards approved by the public body on the presentation of de- 
tailed plans. It is very desirable that the municipal authorities shall 
understand just how minute their requirements must be to meet the 
views of the Supreme court. There is-usually no purpose on their part 
to be vague. On the contrary it is in the interest of the community 
they represent that public works should not be delayed by any mere 
inadvertence or lack of precision. Much may be safely left to the vigi- 
lance of the expert officers who supervise such works while in progress. 
Tested by the rule laid down by the Supreme court in these cases, very 
few of the ordinances for constructing and equipping street railways dur- 
ing the past thirty years would have been found sufficient. There have 
been general ordinances providing for the supervision of the work by 
skilled officers, and for its approval by the public body. These are 
practical matters subject to exegencies not to be foreseen, and it has 
been deemed sufficient to entrust them to such subsequent municipal 
supervision. 








THE LONDON LAWYERS seem to be much interested in the arrange- 
ment proposed by the new chief for the establishment of a special court 
for the trial of commercial cases. It is understood that a panel of three 
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of the judges will be appointed to hold this court, of whom the Chief 
Justice will be one. One feature of the plan is to be a special jury panel 
to consist as far as possible of experts. The London Law Journal of Nov. 
3d, speaking of the uselessness of the Guildhall sittings which were de- 
signed to induce mercantile men to have their disputes settled in the 
courts, says: ‘ The establishmentof a special court for the trial of merean- 
tile cases ought to do something to bring back commercial business to the 
courts, if only because it will enable mercantile suitors to tell with reas- 
onable certainty when their causes will come on for trial, but it is ex- 
tremely doubtful whether it will achieve any real measure of success, at 
least for some time to come. In almost every contract entered into by 
commercial men, there is a special provision for the settlement of any 
dispute by arbitration, and a considerable interval must necessarily 
elapse before the measures thus taken against litigation are got rid of.” 





In THE house of representatives on the 6th of December, a discussion 
took place as to the repeal of a statute limiting the time within which 
the United States may bring a suit to annul a land patént. Mr. Reed 
insisted that some time should be fixed beyond which the government 
should not have the right to seek reclamation. It was urged that a stat- 
ute of limitations had never been invoked against a sovereign. This 
gave Mr. Reed an opportunity for this incisive remark on the notion 
expressed in the old maxim * nullus tempus occurret regi,” as applied to 
a modern republic. Hesaid: ‘ That is because of the prevalent idea of 
the sovereignty, and of its having extraordinary rights. It is one of the 
commonest things in human nature to cling to a lot of things long after 
they have ceased to be of importance or advantage. There was a time 
when it was necessary to protect sovereign rights, but that time seems 
to have passed by. We ought to look at the sovereign just the same as 
we look at the rest of the world. It is a question of pure convenience 
and advantage to the community ; it is not a fetich.” There is much 
good sense in this, and it may well be borne in mind with reference to 
many legal matters into which we import the old notions of personal sov- 
ereignty in an effort to solve questions of popular government. 





CALEB WYCKOFF v. LEVI KRIES, ET ALS. 


(In Chancery of New Jersey, November 23, 1894). 


Equity Practice—Pleading—Parties—Foreclosure—Cestui Que Trusts— 
Motion to Strike Out for Want of Parties. 
On bill to foreclose. 


A bill was filed to foreclose a mortgage given by Levi Kries and wife 
to Caleb Wyckoff on lands in Warren county. There was a second 
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mortgage on the same lands given to one John W. Cummins as trustee 
for Mary Stewart and Sally Ann Strader. 

The trust was not created by any order of court, nor by the terms of 
any last will and testament. One S., who loaned the money, secured by 
the mortgage and bond, being in straightened circumstances, directed 
the scrivener to make out the said bond and mortgage as above stated. 
There was no acceptance of: the trust endorsed on either the bond or 
mortgage by said trustee. The trustee died many years ago, never 
having received any part of the principal sum of said bond. 

No new trustee was ever appoiated. By the bill to foreclose all the 
cestui que trusts and parties in interest were made parties to the suit. 

A motion was made to strike out for want of proper parties, alleging 
that a new trustee should be appointed and made a party to the suit. 

On motion to strike out for want of parties. 

Mr. George M. Shipman for the motion. 

Mr. Nicholas Harris contra. 

Birp, V. C.: A bond and mortgage were given to one Cummins to 
be held in trust for other parties. John W. Cummins, the trustee, died. 

A bill has been filed to foreclose the mortgage without the appoint- 
ment of a new trustee. 


Under the rule a motion has been made to strike out for want of 


proper parties. : 

Mr. Perry, in his work on Trusts, makes this statement: ‘ Trustees 
and cestuis que trust are the owners of the whole interest in the trust es- 
tate; and, therefore, in suits in equity in relation to the estate by or 
against strangers, both the trustees and cestuis que trust must be parties 
representing that interest.” 

Thus, where a mortgage is made to “ A,” in trust for ‘‘ B,” the cestuis 
que trust, “‘ B,” cannot file a bill for foreclosure without joining ** A,” 
for the reason that “ A” is the only person who, on payment, can dis- 
charge the mortgage; and where a contract was made to convey land to 
“A” in trust for “ B,” A must join in a bill for a specific performance, 
as the legal estate must be conveyed to him. 2 Perry on Trusts, § 873 
This would also seem to be implied from the case of Dunn v. Seymore 
11 N. J. Eq. (3 Stock) 220. See also 1 Dan. Ch. Pr. and Pl. 205-6; 
Story on Pleading in Eq. Sec. 171, 184, 200. 

These authorities all seem to show that the person holding the legal 
title must be brought into court whether he has any other interest in the 
suit or not. In the case of Willink v. The Morris Canal and Banking 
Co., 4. N. J. Eq. (3 Gr.) 379, it was held, “ upon a bill of foreclosure, a 
subsequent mortgagee upon the same premises though a mere trustee, 
is a necessary party. It is not enough that the cestui que trusts are be- 
fore the court.” 

The fact that in that case the court overruled the motion, which was 
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made because the trustee was not a party, on the ground that he could 
redeem, shows the very great importance of the present application, 
since not only is the question of title involved, but the fair and just sale 


of the premises mortgaged. 


It might work great hardship to all parties concerned to offer the 
premises for sale with the understanding that the purchaser might be com- 


pelled to submit to redemption at any time. 


J. Eq. (13 Stew.) 305. 


Tyson v. Applegate 40 N. 


With these authorities in support of the appli- 


cation, I think the motion should prevail. 





ANNIE E. BULLOCK »v. THOMAS C, BULLOCK, ET ALS, 
(Court of Errors and Appeals, Filed November 23, 1894.) 


Jurisdiction—Court of another State.— 
1. The jurisdiction required by the courts 
of one state over parties to an action inci- 
dentally affecting lands in another state, 
is a jurisdiction purely in personam : the 
decree of judgment in such action can- 
not have any extra territorial force in 
rem. 

2. A decree of judgment of the courts of 
one state requiring and directing lands 
in another state to be conveyed or 
charged or otherwise disposed of, may 
be enforced by their process and when 
enforced er submitted to, by the execu- 
tion of a conveyance, mortgage or other 
instrument as directed, such conveyance, 
mortgage or other instrument is effect- 
ive in the situs rei but not the decree. 

3. The courts of the situs of lands are 
not bound by the decree or judgment of 
the courts of another state affecting such 
lands made in an action in which their 
jurisdiction is purely in personam, for 
their jurisdiction being limited their de- 
cree and judgment can extend no fur- 
ther. Full faith and credit will be given 
to such decrees and judgments under 
section 1 of article IV, of the Constitu- 
tion of the United States, by according 
to them a force merely personal upon 
the parties and enforceable alone by 
heir process. 


Argued at November term, 1893. 


4, Such decrees and judgments do not 
create a personal obligation upon the 
party which the courts of another state 
are bound to compel him to perform ; at 
the most they impose a duty, the per- 
formance of which may be enforced by 
the process of the courts pronouncing 
them. 

5. The courts of the situs of lands can- 

not be compelled to issue their decrees 
to enforce the process of courts of an- 
other state, or the performance of acts 
required by the decree of such courts, 
ancillary to the relief thereby granted, 
affecting such lands. 
- 6. A court of New York having juris- 
diction over the action and parties, dis- 
solved the bonds of matrimony between 
them, fixed the amount and directed the 
payment of alimony and ordered the 
husband to execute and deliver to the 
wife a mortgage upon lands in New Jer- 
sey to secure the puyment of the ali- 
mony. 

Held, That a bill founded upon the or- 
der requiring such a mortgage to be 
given and praying a decree that the 
mor gage should be given in conformity 
to the order, disclosed no equity and 
was properly dismissed. 


Mr. Edward Q. Keasbey for appellant. 
Mr. James Buchanan for respondents. 
The opinion of the court was delivered by Maaie, J. : 
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The appellant in this cause was the complainant below. Her bill of 
complaint stated the following facts, viz.: That she had eommenced an 
action in the Supreme Court ot the State of New York, which court had 
‘jurisdiction in the case,” against respondent. her former husband, for 
the purpose of dissolving the marriage previously entered into by them; 
that respondent was personally served with process and duly appeared 
in said action; that such proceedings were had thereon that a judgment 
was rendered in her favor whereby it was adjudged that said marriage 
should be dissolved ; that respondant should pay her, as alimony, one 
hundred dollars on the first day of each month commencing June 1, 1892, 
and should execute a mortgage as security for such payments, upon lands 
in the State of New Jersey, of such form and containing such provisions 
as the court should subsequently direct and approve; that said court by 
a subsequent order, directed respondent to execute, acknowledge and de- 
liver to appellant a mortgage of a specified form and containing specified 
provisions upon lands in this state which were particularly described in 
the order; that respondent had failed and refused to execute and deliver 
the mortgage as directed, and made various mortgages and conveyances 
of said lands without consideration and with the fraudulent purpose of 
defeating appellant’s rights. 

It was charged in the bill, that appellant by virtue of the decree and 
order of the New York court, acquired an equitable lien on said lands 
prior to the lien and interest of the mortgagees and grantees of respon- 
dent, and an equitable right to a mortgage on said lands in accordance 
with the decree and order. 

Upon these statements and charges the prayers of the bill were, for 
answer and discovery ; for a decree setting aside the mortgages and con- 
veyances of respondent and that he be ‘‘decreed pursuant to the said 
decree and order of the New York Supreme court, to execute and de- 
liver” to her, ‘the mortgage on said premises therein directed to be 
made and delivered according to the form therein provided.” There 
was a general prayer for relief. 

Respondent moved the Court of Chancery to dismiss the bill, pursuant 
to the practice established by Rule 215 of that court, upon the ground 
that the bill exhibited no equity, entitling appellant to the relief she 
prayed for. The notice of the motion specifically set forth the grounds 
of objection. 

The motion was heard by Vice-Chancellor Bird and upon his advice, 
a decree was made dismissing the bill. The opinion of the vice-chan- 
cellor is reported in 51 N. J. Eq. 444. From this decree appellant has 
prosecuted the appeal which is now to be decided. 

A motion to dismiss a bill under Chancery Rule 215, is a substitute 
for a demurrer. The rule was designed to furnish a speedy mode of 
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bringing to adjudication questions, which before its adoption could only 
be raised by demurrer. Obviously all facts stated in the bill which are 
relevant and well pleaded must be deemed to be admitted to be true 
upon such a motion as upon a demurrer, of which it is the substitute. 

Looking at the bill to discover what facts must have been taken to be 
true upon the hearing of the motion to dismiss I find difficulty in de- 
termining how extensive a jurisdiction is thereby asserted to have in- 
heard in the Supreme court of New York. It is expressly stated that 
the action commenced in that court was for the purpose of dissolving the 
marriage of the parties, and there is a conjoined statement that the court 
had jurisdiction of the case. From these statements it was obviously to 
be assumed that the court in question had jurisdiction to decree a divorce 
and annul a marriage. 

But is it to be inferred—for there is no express averment of it—that 
the same court possessed jurisdiction to fix the amount and require pay- 
ment of alimony anid especially to require a defendant to secure the pay- 
ment of alimony by a charge upon lands lying beyond the territorial 
jurisdiction of the court? Alimony is, in general, an incident of divorce. 
It may be justifiable to infer that a court empowered to dissolve the bonds 
of matrimony, would also be clothed with authority to determine on the 
amount of alimony and to render judgment therefor. But how, without 
some further averment, is an inference to be drawn that the same court 
was authorized to require security for the payment of alimony to be 
given by the mortgage of lands, and of lands beyond its jurisdiction ? 

If, however, the bill is defective in the respect suggested the defect 
was not included in the causes set out in the notice of the motion to dis- 
miss, and no objection upon that ground was made in the court below or 
here. From this I think we must deem it to have been conceded that 
the bill properly averred the jurisdiction of the Supreme Court of New 
York to make the decree and order mentioned in the bill and copies of 
which were annexed to and made a part thereof. 

The decree, in this respect, ordered respondent to pay to appellant 
the alimony from time to time during her natural life and to execute and 
deliver tp her a mortgage on his real estate, and particularly that located 
in the state of New Jersey to secure such payments. The order simply 
required respondent to perform the decree by executing, acknowledging 
and delivering to appellant a mortgage on particular lands in New Jersey 
of a form shown in a schedule annexed to the order. 

The order and requirement of the court was therefore directed im per- 
sonam, and there was no attempt to adjudicate or enforce an ad udication 
im rem. 

It is scarcely necessary to observe that a court of New York could not 
have been empowered to affect by its decree or judgment, lands lying 





THE NEW JERSEY LAW JOURNAL. 


within another state. For no principle is more fundamental or thor- 
oughly settled than that the local sovereignity, by itself or its judicial 
agencies, can alone adjudicate upon and determine the status of lands 
and immovable property within its borders, including their title and its in- 
cidents and the mode by which they may be charged or conveyed. Neither 
the laws of another sovereignty, nor the judicial proceedings, decrees 
and judgments of its courts, can in the least degree affeet such lands and 
immovable property. Story Conf. Laws, Sec. 543, Sec. 591. The con- 
cession as to the jurisdiction of the Supreme court of New York in this 
case, must therefore be deemed to be limited to a jurisdiction to proceed 
in personam and not to extend to a determination, adjudication or decree 
in rem. 

The jurisdiction thus conceded to the Supreme court of New York is 
exactly analogous to the jurisdiction which, since the decision of Penn. 
v. Lord Baltimore, 1 Ves. 444, has been universally recognized as inher- 
ent in courts administering equity. This recognized judisdiction ex- 
tends to making decrees in cases of equitable cognizance, such as fraud, 
trust and specific performance against persons brought into those courts 
notwithstanding such decrees incidentally affect lands beyond the court’s 
jurisdiction. But the exercise of this jurisdiction has been supported 
solely on the ground that it operated im personam only and did not ex- 
tend to the utterance of decrees in rem. In the leading American 
ease, Chief Justice Marshall declared that the question was whether 
the question presented was an unmixed question of title, or a case of 
fraud, trust or contract. Massie v. Watts, 6 Cranch, 148. If relief 
cannot be effectively given by the decree in personam such courts 
will not retain the bill. Morris v. Remington Pars. Eq. 387. Lind- 
ley v. O'Reilly, 21 Vr. 636. Nor will the power be exerted in per- 
sonam to compel an act affecting lands in another jurisdiction of doubt- 
ful legality. Blount v. Blount, 11 Hawks, 365. The power of such 
courts to make effective such decrees is limited to its process operating 
upon the party, such as sequestration of property within jurisdiction, 
attachment for contempt and the like ; it will not extend to validating a 
conveyance of the foreign lands made by its master or commissioner, in 
default of the performance of the decree by the party. Watts v. Wad- 
dle, 6 Pet. 390. Burnley v. Stevenson, 24 Ohio St., 474. When by the 
process of the court acting upon the party obedience to the decree is en- 
forced as by the conveyance, it is the conveyance, not the decree that 
affects the lands in the foreign jurisdiction. Davis v. Headley, 7 C. E. 
Gr. 115. 

The long line of cases illustrating this doctrine and its limitations is 
collected in 22 Am. & Eng. Encyd. 918. Nowhere has the doctrine 
been more clearly stated in our own courts. Wood v. Warner, 2 McC., 
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‘81; Davis v. Headley ubi sup; Potter v. Hollister, 18 Stew. 508; S. 
C. 1 Dick, 609; Lindley v. O’Reilly, 21 Vr., 636. 

In my judgment it does not admit of doubt that the jurisdiction of 
the Supreme court of New York, if properly averred in the bill, was a 
jurisdiction to make a decree as to alimony, and its being secured by 
mortgage on lands in New Jersey only im personam and enforce it by 
any process against respondent which is proper in that state. Nor was 
the decree which was pronounced by that court capable of any other 
construction than one which shows it to have been within such con- 
ceded jurisdiction. 

From these considerations I deem it evident that the theory of this 
bill that, by virtue of the decree and order of the Supreme court of New 
York, appellant acquired an equitable lien on lands in New Jersey and 
a right to have such lands disposed in a certain manner, cannot be sus- 
tained without a disastrous violation of fundamental principles. The 
decree and order of that court does not pretend to have any such pur- 
pose or effect nor could that court be empowered to make a decree hav- 
ing such an effect. 

But it is ingeniously contended in this court that the decree and order 
of the Supreme court of New York imposed upon a respondent a per- 
sonal obligation to do what that decree and order had directed him to do, 
and that a Court of Equity in New Jersey ought to compel him to per- 
form his contract to convey or mortgage lands in its jurisdiction. More- 
over, it is contended that the provisions of Section 1, of Article 1V. of 
the Constitution of the United States. requiring full faith and credit to 
be given in each state to the records and judicial proceedings of every 
‘other state, impart to this decree and order a conclusive force, with re- 
spect to the mortgage directed to be given on lands here, which com- 
pels our courts to enforce it by decrees in conformity therewith. 

Doubtless the judgment of the New York court must be accorded in 
our courts a conclusive effect in certain respects. Thus it has conclu- 
sively determined the status of the parties to that action and that the 
marital relation previously existing between them has been absolutely 
dissolved. If by the direction to pay alimony an indebtedness arises 
from time to time as such payments become due, an action at law would 
lie thereon and the decree would furnish conclusive evidence of such in- 
-debtedness. 

But the question, upon the solution of which this case must turn, is 
whether the courts of New Jersey must give conclusive effect to the de- 
cree or judgment of the Court of New York made in a case where they 
had acquired jurisdiction of the parties, but affecting lands situated here 
and disposing of the title thereto in whole or in part. If this question is 
to be answered in the affirmative, it seems evident that we accord juris- 
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diction over lands in New Jersey to the courts of other states, and as was 
said by Chancellor Zabriskie in Davis v. Headley, sup., “‘ leave to the 
courts of this state only the ministerial duty of executing their decrees ” 
For the doctrine that jurisdiction respecting lands in a foreign state is 
not in rem, but only in personam, is bereft of all practical force if the de- 
cree in personam is conclusive and must be enforced by the courts of the 
situs. 

If such is the effect which must be given to the judgments and: de- 
crees of the courts of a sister state respecting lands situated here, it is. 
extraordinary that no trace of the doctrine can be found in text books or 
in adjudicated decisions. My researches have not disclosed any text 
writer of repute or any decision in point. The very industrious coun- 
sel who maintained this view in argument has produced: no authority 
which, in my judgment, sustains his position. 

In Elizabeth Savings Institution v. Gerber, 8 Stew. 151, the question: 
was as to the effect to be attributed by our court to an order of a court 
of New York directing a New Jersey corporation to pay money due trom 
it to one Ahren, in part satisfaction of a judgment which the Savings In- 
stitution had recovered against Ahren in New York The decision of 
this court went upon the ground that the New York court had not ac- 
quired jurisdiction of the New Jersey corporation which had been or- 
dered to pay, and that its order was consequently void. What was said 
by the learned Chief Justice who wrote the opinion respecting the power 
of our Court of Chancery to enforce a right to money under such an or- 
der was unnecessary to the decision, but can doubtless be supported, be- 
cause the New York order was for the payment of money raising an in- 
debtedness, which in that case required to be enforced in the Court of 
Chancery as the debt, which was the subject of the order had been paid 
into that court. But the effect of a foreign judgment or decree as to 
money in another state. must differ from the effect of such a judgment 
and decree as to lands in another state. 

Cheever v. Wilson, 9 Wal., 108, presents a closer parallel to the case 
in hand. In that case a divorce court in Indiana made an order that one 
of the parties to an action for divorce should pay to the other party a 
certain proportion of the rents to accrue frum real estate situated in the 
District of Columbia and should execute to him a sufficient power to col-. 
Ject such rents. She executed the power as prescribed and the question 
before the courts was what interest in the rents passed thereby. Mr. 
Justice Swayne, delivering the opinion of the court, incidentally said. 
that the order ‘‘ could have been enforced in the situs rei by proper pro- 
ceedings conducted there for that purpose.” But this statement is not 
supported by the cases cited and was unnecessary to the decision, as the 
learned judge immediately pointed out by showing that the party had 
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executed an assignment which vested in the other party the interest in 
the rents which she had been ordered to convey. The whole question 
was as to the effect of that assignment. 

The contention that such an order requiring lands in New Jersey to be 
charged with alimony created a personal obligation on respondent is, in 
my judgment, without force. It is a misuse of terms to call the burden 
thereby imposed on respondent a personal obligation. At the most the 
decree and order imposed a duty on him, which duty he owed to the 
court making them. The court can enforce the duty by its process, but 
our courts cannot be required to issue such process or to make our de- 
crees operate as process. Moreover the substantial. part of the decree is 
comprised in the dissolution of the marriage and the direction to pay ali- 
mony.. ‘The charge of the alimony upon lands is rather in the nature of 
process to enforce the substantial decretal order for alimony. 

The establishment of the contrary doctrine would result in practically 
depriving a state of that exclusive control over immovable property 
therein,. which has always been accorded. For example, by our stat- 
utes, contracts respecting lands to be enforced must be entered into 
and evidenced in a particular mode, but our courts, upon equitable 
grounds, sometimes enforce contracts that are without the statute. It is 
the province of our legislature to prescribe the rule for such contracts, 
and for our courts to construe. the rule so prescribed and to determine 
when such contracts, whether within or without the statute, may be en- 
forced. It is true that the courts of another state, proceeding in personam 
to enforce a contract for lands in New Jersey, would be. bound to deter- 
mine whether the contract was enforcible under our laws. But they would 
construe those laws and if their decree in personam may and must be 
conclusive in our courts and compel a decree in conformity therewith, it 
is obvious that the contract will be enforced according to whatever con- 
struction the foreign court put upon our laws and not according to the 
construction of our own courts. Other examples will occur to any one 
considering the subject. 

For these reasons I shall vote to affirm the decree below. 





GEORGE W. COLE v. JOHN M. NIVER AND. NORMAN H. NIVER, PARTNERS. 
(Essex Circuit Court, December 11, 1894). 


Practice—Partnership—Service of Order for Discovery in Supplementary 
Proceedings Upon One Partner Only—Receiver—Order 
to Show Cause. 


DepvgE, J.: This case presents a matter of practice of some little 
importance, and one that has given me .the occasion for some little 
thought on the subject and an examination of the law with regard to the 
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proceedings against partners, which has about fallen into disuse ; and 
therefore I take occusion to dispose of it at this time, so that members 
of the bar may be informed on the subject. 

A judgment was recovered in the Supreme court by George W. Cole 
against John M. Niver and Norman H. Niver, as partners; the claim 
being on a partnership debt, and the judgment being the enforcement of 
a strictly partnership liability. 

The case was this: An order for discovery was made by me that was 
served on one partner, the partner who resided in this state; the other 
partner being a resident of the state of New York, although the part- 
nership business was conducted in this state. On that service on one 
partner, and the only partner that resided in this state, testimony was 
taken, he appearing, and an order was made appointing a receiver. The 
application is now made by the other partner to set aside the order, on 
the ground that he was not served with the order for discovery, and he 
places himself on the right of a defendant in the making of orders of 
that kind to be heard before the commissioner before the order appoint- 
ing a receiver is made. 

The principle of law is correct. It has been held over and over again 
that there must be service on a defendant, and on defendants in this case, 
in order to make valid the appointment of a receiver—for two reasons : 
first, on the ground that the defendant is entitled to be heard before his 
property is taken from him and put in charge of a receiver; and, sec- 
ondly, on the ground that the plaintiff is entitled to the discovery that 
the defendant may make on his examination. 

It was contended on the argument of this case that the privilege was 
the privilege exclusively of the plaintiff. I don’t so understand it. The 
plaintiff may waive the right to have the defendant appear for the pur- 
pose of examination, but he can’t waive the right that the defendant has 
to be present, at least to have notice and an opportunity to be present, 
for the purpose of preventing the appointment of a receiver. 

The question arising in this case is whether service under this statute 
in these proceedings on one partner is service on both. I have resorted 
to the common law rule for the purpose of disposing of this question, and 
I find that the common law rule is that service on one partner is service 
on both, with regard to a partnership transaction ; and also to our stat- 
ute that makes service of process in ordinary cases on one joint debtor 
service on both, where the other cannot be found. 

The court denies the application of the defendant to set aside the ap- 
pointment, and also denies the other branch of the application ; that is, 
that the rule to show cause be granted. 

If the receiver should attempt to take, under this appointment, prop- 
erty that is the individual property of the absent partner, I will hear an 
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application to the court, to either vacate the appointment pro tanto or re- 
strain him from proceeding in that respect. 

It would be a great inconvenience, almost a defeat of the policy of the 
law, to hold that in all cases the service must be on both partners; espe-- 


cially where one partner resides out of the state. 


ifornia. 


He may reside in Cal- 


I think the only correct practice in the administration of that 


part of the act concerning executions is the one I have indicated. 





THE STATE v. ZEBULON POLHAMUS. 


(New Jersey Supreme Court, June Term, 1894.) 


1. Where a party is indicted for dredg- 
ing upon an oyster bed duly staked up 
within the waters of this state, belong- 
ing to any person, without the permis- 
sion of such owner, and the title of the 
act under which the indictment is found 
is limited to the better enforcement in 
Maurice River Cove and Delaware Bay 
of an act entitled “An act for the pres- 
ervation of clams and oysters,” the in- 
dictment is defective, unless it is lim- 
ited to an oyster bed duly staked up, 
either in Maurice River Cove or Dela- 


thus limited, but alleging simply a. 
dredging in an oyster bed duly staked 
up within the waters of the state, is de- 
fective and should be quashed; the in- 
dictmeut merely charging a statutory 
offense unknown to the common law, 
and failing to clearly state the essential. 
fact that the violation of the statute was. 
in Maurice River Cove or Delaware Bay. 

2. The title of a statute is not only an 
indication of the legislative intent, but. 
is also a limitation upon the enacting’ 
part of the law. 


ware Bay; and the indictment not being 


On certiorari to the Cumberland Quarter Sessions. 

Argued before Justices Drxon, REED and ABBETT. 

Mr. Walter H. Bacon and Mr. D. J. Pancoast for the prosecutor. 

Mr. William A. Logue and Mr. William E. Potter for the respondent.. 

The opinion of the court was delivered by ABBETT, J. : 

The writ of certiorari in this case brings up for review an indictment 
returned to the Court of General Quarter Sessions of the Peace for the 
county of Cumberland. 

This indictment presents ‘‘ That Zebulon Polhamus, late of the town-- 
ship of Downe, in the county of Cumberland, on the 12th day of April, in 
the year of our Lord one thousand eight hundred and ninety-four, in the- 
township of Downe, in the county of Cumberland aforesaid, and within 
the jurisdiction of this court, did dredge upon and throw or cast his 
oyster dredge or oyster dredges for the purpose of catching oysters upon 
a certain oyster bed duly staked up within the waters of this state, be-- 
longing to Luther Bateman, without the permission of said Luther Bate- 
man, the owner thereof, contrary to the form of the statue,” etc. 

This indictment was found under color of a statute entitled “A further 
supplement to an act entitled ‘An act for the better enforcement in Mau- 
rice Cove and Delaware Bay of the act entitled ‘An act for the preser-. 
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vation of clams and oysters,” approved April fourteenth, eighteen hun- 
dred and forty-six, and of the supplements thereto,’ which said act was 
approved March 21, 1871 (Rev., p. 140),” and this further supplement 
was approved March 8, 1882. (P. L. 1882, 55, and Sup. Rev. 116.) 

The indictment was found under section 10 of this supplement of 
March 8, 1882, which directs “That any person who shall hereafter 
dredge upon, or throw or cast his oyster dredge, or any other instru- 
ment, for the purpose of catching oysters upon any oyster bed duly 
staked up within the waters of the state belonging to any other person, 
without the permission of such owner, shall be deemed guilty of a misde- 
meanor, and upon conviction shall be punished by a fine not exceeding 
two hundred dollars, or by imprisonment for any term not exceeding one 
year, or both.” 

The indictment in question is defective, because it does not set forth 
the requisite facts to show that a misdemeanor was committed by the 
party indicted. In charging a statutory crime, unknown to the common 
law, every essential fact must be clearly stated. Where the indictment 
is silent on material facts, no presumption against the defendant will aid 
it. Presumptively all that the grand jury heard and found is in the 
indictment, and if as it stands, all that is in it may be true and still the 
defendant be innocent, he cannot be called to trial upon it, according to 
law. See State v. Mallory, 5 Vr. 413; Zabriskie v. State, 14 Vr. 640; 
State v. Smith, 17 Vr. 491. 

The Supreme court, in State v. Post, 26 Vr. 267, held, that an indict- 
ment was defective, because it failed to allege that the grounds upon 
which the defendant was charged with having taken oysters, were 
grounds used or occupied by citizens of this state; the offense being 
purely statutory, and the statute having made the citizenship of the 
occupant an essential ingredient of the offense. 

In the indictment under consideration, it fails to allege that the oyster 
bed named in the indictment was in Maurice River Cove or Delaware 
Bay. If this act be held constitutional—about which the court expresses 
no opinion—it can only be on the ground that the general language con- 
tained in the second section is to be construed as limited to Maurice 
River Cove and Delaware Bay. 

Justice Depue in delivering the opinion, in the Court of Errors and 
Appeals, in the case of Hendrickson v. Fries, 16 Vr. 563, says: ‘* Un- 
der the provision of our constitution, the title of the statute is not only 
an indication of the legislative intent, but is also a limitation upon the 
enacting part of the law. It can have no effect with respect to any 
object that is not expressed in the title.” 

The Supreme court in Dobbins v. Northampton, 21 Vr. 499, says: 
“«The enacting part of a statute, however clearly expressed, can have 
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no effect beyond the object expressed in the title. To maintain any part 
of such a statute, those portions not embraced within the purview of the 
title must be rescinded; and if the super-addition to the declared object 
cannot be separated and rejected, the entire act must fail.” In that 
case, the court said: ‘* To maintain this act in any particular it must be 
construed as a law: applicable only to such townships as do not contain 
any incorporated city or borough wholly or in part within the township 
limits.” 

The indictment charges that Polhamus dredged upon a certain bed 
duly staked up within the waters of this state without the permission of 
said Luther Bateman, the owner. As the act cannot stand, except as 
limited to Maurice River Cove and Delaware Bay, all that is alleged in 
the indictment might be proved, and yet no indictable offence have been 
committed under the statute, which can not stand at all unless limited to 
the cove or bay named in the title of the act. Dredging in any of the 
waters of the state, except in Maurice River Cove or Delaware Bay is 
not an indictable offense under section 10 of the act of March 8, 1882. 

The indictment should be quashed. 





THE GERMAN NATIONAL BANK ». LILLIE H. BOLLES, ET ALS. 


(Essex Circuit Court, December 5, 1894.) 
Practice—Demurrer—Plea of Coverture—Actions Against married women. 


CuILp, J.: The declaration in this case contains the common counts, 
to which is appended a copy of the promissory note sued on. To this dec- 
laration the defendant pleads the general issue and coverture. The plain- 
tiff demurs to the plea of coverture, alleging that a plea of coverture is 
no answer to the common counts. In support of the plea the defendant 
has cited various cases decided in this state. The cases cited afford a 
judicial construction of the legislature of the years 1852 and 1862; and 
if the acts of 1852 and 1862 govern the case in hand, the plea of cover- 
ture must be held to be a good plea in bar of the plaintiff’s action. 

In 1874 : Rev. 637, sec. 5) it was enacted “ That any married woman 
shall, after the passing of this act, have the right to bind herself by con- 
tract in the same manner and to the same extent as though she were un- 
married and which contracts shall be legal and obligatory, and may be 
enforced at law or in equity, by or against such married woman, in her 
own name apart from her husband; provided, that nothing herein shall 
enable such married woman to become an accommodation endorser, guar- 
antor or surety, nor shall she be liable on any promise to pay the debt, 
or answer for the default or liability of any other person.” 

In the case of Hinkson v. Williams, 41 N. J. L. (12 Vr., 38) this act 
of 1874 has received judicial construction. Justice Woodhull in that 
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case, speaking of Eckert v. Rueter, and Lewis v. Perkins, says: ‘‘ These- 
decisions are founded on the general incapacity of the wife to bind her- 
self by contract, and unless her condition in this respect has been essen-- 
tially changed since they were made, the question under consideration is 
not now open to discussion in this court.” Continuing, he says that the 
law concerning the wife’s capacity to bind herself by contract has been 
greatly enlarged. And referring to the Sth section of the act of 1874, the 
learned Judge says ‘‘ Without doing violence to the very clear and em- 
phatic language of this section, it can no longer be held that the general 
condition of the wife is one of incapacity to bind herself by contract. 
Her capacity which before the act was merely exceptional and restricted 
within very narrow limits, is now general and scarcely less extensive 
than that of the husband himself. The reason therefore for holding that 
an action cannot be maintained against the wife with her husband on the: 
common counts has ceased to exist.” 

Hinkson vy. Williams covers the case in hand. The fact disclosed by 
the second plea, namely, that Lillie H. Bolles is a married woman, is no. 
answer to the common counts, and the demurrer to that plea is sustained. 





GEORGE R. GRAY, RECEIVER OF THE UNITED STATES CREDIT SYSTEM COMPANY 
v. THE CANADIAN AND EUROPEAN CREDIT SYSTEM COMPANY. 


(Essex Circuit Court, December 11, 1894.) 
Practice—Demurrer—Contract under seal—Consideration. 


DepvE, J.: The declaration in this case is founded on a contract 
under seal, and a demurrer is filed to that declaration. The considera-- 
tion set out in the declaration is ‘‘ that the said United States Credit 
System Company then and there agreed that the defendant might there-- 
after establish, conduct and carry on, under certain patents and copy- 
rights of the said United States Credit System Company, the business of 
protecting merchants and others from loss by reason of bad debts, in 
the Dominion of Canada and in Europe, so far as it should relate to the 
export trade to Canada and the United States.” The ground of demurrer 
is that it doesn’t appear that there is any consideration for the contract ;, 
and the ground on which that question is presented before the court is 
that the contract provides for the carrying on of business in Canada, not 
in this country, and that a patent granted by the United States govern- 
ment (this being a contract for the use of a patent) is territorial and con- 
fers no right beyond the limits of the United States. 

The demurrer is overruled on two grounds; I may say on one; one is 
sufficient ; that is, in an action on an instrument under seal it is not 
necessary that any consideration should appear. The Supreme court so 
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decided in the case of Aller v. Aller, reported in 11 Vr. 446; and the 
same doctrine is held by the court in a more recent case. 

The other ground we will consider when the case is tried; that is, 
whether if all that is alleged by the detendant be true, the defendant 
could get out of its contract. 

The demurrer will be overruled, and leave will be given to the defend- 
ant to plead within twenty days. 





THE STATE, MARY E. GREEN, PROS. v. THE CITY OF PERTH AMBOY. 


(New Jersey Supreme Court.) 





Damages for land taken— UVertiorari,— 
Section 1 of Chap. 287, Laws 1892, ap- 
proved April 9, 1892 (p. 444), authorizes 
the common council of third class cities 
to appoint three julicious and disinter- 
ested citizens of the city, as commission- 


ers to assess damages for land taken for 
improvewents therein stated. ‘I'he record 
brought up fails to show the appoint- 
ment of pers>ns so qualified, and all 
proceedings as to such appointment, and 
thereafter bad, should be set aside. 


On Certiorari. 

Messrs. J. R. & N. English for prosecutrix. 

Mr. John W. Beekman for the defendant. 

Argued before Justices Dixon, Reed and Abbett. 

AsBETT, J.: The prosecutrix owns a house and lot in Perth Amboy 
fronting on Lewis street. In 1892 there was a street on the westerly 
side of her house, called Rector street. The improvement cuts off a 
strip about ten feet wide by one hundred and sixty-four feet long, and 
also a portion of the house occupied by prosecutrix as a summer resi- 
dence. An ordinance was passed July 20, 1892, ** to open Rector street 
from Gordan street to Lewis street.” The first section provided “ that 
Rector street be and the same is hereby extended and opened from Gor- 
dan street southerly through lands of the grantees of James M. Chap- 
man, deceased, and others, as the same was intended to have been laid 
out in 1856.” The second section provides: ‘‘ That the centre line of 
said street shall be laid out parallel with High, and at the distance of 343 
feet from the easterly line thereof. Said street to be 50 feet in width 
throughout its entire length.” Commissioners of assessment were ap- 
pointed December 12, 1892, and they awarded prosecutrix $525.31 
damages for land taken, and assessed the property left after the improve- 
ment for $52.40, which award and assessment were afterwards ratified 
and confirmed by the common council. August 14, 1893, a writ of cer- 
tiorari was allowed, removing said ordinance and all proceedings there- 
under. 

Among the reasons presented for setting aside the proceedings and as- 
sessment, are the following : 
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The commissioners, who assessed the damages of prosecutrix, were 
not appointed in accordance with the provisions of the statute. The 
statute says: ‘It shall be lawful for the common council to appoint 
three judicious and disinterested citizens of the city to make the esti- 
mate.” 

The report of the commissioners was not made sufficiently in detail to 
enable the common council to determine the principle upon which the 
estimate and assessment were made. Nor do they state such principles 
in their report. 

The prosecutrix should not have been assessed for benefits to her lands 
from the so-called improvement, as it does not appear that she derived 
any benefit therefrom, and the evidence shows that she did not derive 
any theretrom. 

That the said act does not give power to take and condemn _ buildings 
and tenements, and does not give power to take part of one, as is done 
in this case. 

The proceedings of the council fail to show affirmatively that the three 
commissioners to make the estimate were judicious and disinterested 
citizens of Perth Amboy, and are therefore defective. The evidence 
also clearly shows that the prosecutrix has not been allowed sufficient 
money to compensate her for cutting away part of her house and taking 
fifteen feet of her land. There was unnecessary and improper delay in 
attacking the proceedings culminating in the passage of the ordinance, 
and the city having proceeded in good faith to spend money and make 
the improvement, all proceedings including and prior to the ordinance 
will be allowed to stand, but the appointment of commissioners and all 
proceedings thereafter are set aside. 





THE STATE, DENNIS D. MULCAHY, PROS. v. THE NEW JERSEY TRACTION CO. 
(New Jersey Supreme Court.) 


Judgment in Common Pleas—Appeal. instead of giving judgment for the de- 
—The Common Pleas improperly gave fendant. 
jadgment on the trial of a case on appeal The record should be remitted to the 
from the District court: ‘‘ That the judg- Common Pleas for correction and the 
ment of the court below be affirmed,” entry of the proper judgment. 


On Certiorari. 

Argued at June term, 1894, before Justices Dixon, Reed and Abbett. 

Mr. P. W. Cross for the prosecutors. 

Messrs. Crane & Knight for the defendants. 

Assett, J.: The prosecutor brought suit in the Second District 
court of the city of Newark against the defendant for injuries done to 
his horse and carriage by a street railway car of the defendant. propelled 
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by electricity along Washington street in the city of Newark, alleging 
carelessness and negligence on the part of said company, by propelling 
its cars at an unwarranted rate of speed and willfully, carelessly and 
negligently driving said railway car with great force and violence upon 
the plaintiff's carriage and throwing him out of the same. 

The case was tried in the District court October 24, 1892, and the 
court heard the witnesses and evidence produced by the plaintiff and de- 
fendant, and judgment was thereafter, on November!2, 1892, rendered 
by the court in favor of the defendant. An appeal was taken by the 
prosecutor from that judgment to the court of Common Pleas in and for 
the county of Essex. 

On December 4, 1892, the case came up on appeal. and a trial was 
had before the court of Common Pleas. After hearing the evidence 
the court affirmed the judgment of the court below. The case was then 
removed by certiorari to the Supreme court. 

The case, as it comes before the Supreme court, excludes the consid- 
eration of all causes of error assigned by the prosecutor, except the 
eighth, which is: 

‘‘ That the trial in the court of Common Pleas on appeal from the Dis- 
trict court, being a trial de novo, the court erred in rendering the follow- 
ing judgment, to wit: ‘That the judgment of the court below be af- 
firmed.’ ” 

The judgment as certified to this court by the clerk of the Common 
Pleas is irregular and defective. 

On an appeal it is not sufficient for the court of Common Pleas to ren 
der a general judgment affirming or reversing the judgment of the justice. 
The judgment should be rendered and entered specifically, the same as 
if there never had been any trial in the court below. 

A judgment in the Common Pleas “‘ That the judgment below be af- 
firmed with costs” has been expressly held to be erroneous. Woodruff 
v. Badgley, 7 Hal. 367; see also Saxton v. Landis, 1 Harr. 302, 
304; Ivins v. Schooley 3 Harr. 269, 270; Doremus v. Howard 3 
Zab. 390, 394. The only question remaining is, can this judgment 
be corrected ? ; 

Section 103 of the District Court Act., Sup. Rev. page 240, placita 
94, provides “ That in order to prevent the failure of justice by reason 
of mistakes and objections of form, it shall be lawful for the judge of 
any District court or the court of Common Pleas, on an appeal taken there- 
to, at all times, to amend all defects and errors in any proceeding in civil 
causes, whether there is anything in writing to amend by or not, and 
whether the defect or error be that of the party applying to amend or not, 
and all such amendments may be made. with or without costs, and upon 
such terms as to the court or judge may seem fit ; and all such amendments 
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as may be necessary for the purpose of determining in the existing suit 
the real question in controversy between the parties shall be so made.” 

The Common Pleas has, therefore, the power to correct the judgment 
below. The proper practice is to remit the record for correction and the 
entry of the proper judgment by the Common Pleas. Doremus v. How- 
ard, 3 Zab. 394. 





WILLIAM SCHOUDEL AND MINA THOMAS »v. THE STATE. 
(N. J. Supreme Court. Filed November 19, 1894.) 


Crimes— Cohabitation Not Notorious In- that they are legally married, such co- 
decency or Open Lewdness—Indictment. habitation is not indictable under the 
When a man and woman live together statute making open lewdness punishable. 
as man and wife, nnder an honest belief 

Mr. Samuel A. Besson for plaintiffs in error. 

Mr. Winfield, prosecutor, contra. 

Beasuey, Ch. J.: The indictment in this case charges that the defend- 
ants “did wilfully and unlawfully commit divers acts of public and 
notorious indency and open lewdness, grossly scandalous and tending to 
debauch the morals and manners of the people of this state by then and 
there wilfully and unlawfully living and cohabiting together as husband 
and wife, he, the said William Schoudel, and she, the said Mina Thomas, 
not being then married to each other.” 

In support of this charge it was in evidence at the trial that in April, 
1892, the defendant, William Schoudel, obtained a decree of absolute 
divorce from his former wife, Eliza Jane Schoudel, in the Cook County 
Circuit Court of Illinois. He had been a resident of Illinois for more 
than a year previously to the date of the decree. Soon after this divorce 
he was married by an Episcopalian minister, in the state of Wisconsin, 
to the female defendant in the present case, and in the fall of 1892, they 
came to Hoboken to live, keeping house and openly cohabiting as man 
and wife. 

The 42d Section of the Crimes Act, on which this prosecution is 
based, is in the following words, viz.: ‘ Every person who shall be 
guilty of open lewdness or any notorious act of public indecency, grossly 
scandalous and tending to debauch the morals and manners of the peo- 
ple, shall on conviction be liable to a fine not exceeding one hundred 
dollars and to an imprisonment at hard labor not exceeding twelve 
months, or either of them at the discretion of the court.” 

Upon collating the facts and the law thus stated it would seem to be 
conspicuous that this conviction has no legal basis. 

The statutory clause which has just been recited is unlike the pro- 
visions in the codes of many of the states, nothing more than an expres- 
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sion of the common law on the subject involved, and in that system it 
was according to Blackstone and the ancient authorities only “ open and 
notorious lewdness” that was indictable, private or secret indecency not 
being a criminal offence. The only reason for making the misconduct 
punishable is, that it presents itself in such a way, that it becomes an 
affront to good morals and manners; that it tends to corrupt or offend 
the public morality, and unless it possesses such mischievous qualities 
the misbehavior is not penal. 

Such being the essence of this offence, it is obvious at a glance, that 
these defendants cannot be justly charged with its perpetration. They 
have done nothing whatever that in the remotest sense can be said to 
have been displeasing to the moral sense of the community. The con- 
tention in behalf of the state is that the divorce that had been obtained 
in the state of Illinois while it was valid in that state had no legal force 
in this state inasmuch as the defendant in that proceeding had not been 
properly brought into court, and consequently the subsequent marriage 
of these defendants being invalid their cohabitation in this state is legally 
indefensible. Granting these premises it is a fallacy to infer that be- 
cause these two persons had unconsciously committed the crime of 
bigamy that thereby they had acted lewdly. The case shows that they 
both believed that they were legally married, and therefore in living to- 
gether as man and wife they did not in the least degree infringe any 
moral law whatever, and similarly when they held themselves out to the 
public as married persons, they did not become moral wrong doers, 
They regarded themselves as married and the public so regarded them ; 
there was no scandal, no unfavorable comment. To assert that such a 
line of conduct, under the conditions stated, was an exhibition of no- 
torious and open lewdness appears to the court to be a proposition desti- 
tute of even a semblance of legality. 

Most, if not all, of the American adjudications will, when critically 
examined be found to accord with the view above expressed. The text 
writers appear to have arrived at the same result. Thus, Mr. Wharton 
in Crim. L., Sec. 1747 9th Ed., says, treating of the crime of open 
lewdness, ‘‘ but this offense is not made out of proof of cohabitation un- 
der an honest belief in marriage.” The leading cases touching the sub- 
ject will be found in that most satisfactory of all legal digests The 
American and English Encyclopedia of Law, Vol. 13 Tit. Lewdness. 

The decision in the case of the Commonwealth v. Munson, 127 Mass. 
459, is exactly in point. In this instance, as on the present occasion, the 
defendants had been indicted for lewdness, and it appeared in the proofs, 
that they had been married in a form which they deem legal. The 
court, after pronouncing the alleged marriage to be a nullity, disposes of 
the remaining consideration is,volved in the prosecution in these words: 
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*‘ But to support this indictment, etc., it is necessary to prove not only 
that a man and a woman not being married to each other cohabited to- 
gether, but that they so cohabited ‘lewdly and lasciviously’ implying 
an evil intent, which cannot be inferred from the mere fact (such as 
was proved at the trial), of cohabitation under an honest, though mis- 
taken belief that the parties were lawfully married to each other.” 

Let the judgment be reversed. 





ACCIDENT INSURANCE—“ IMMEDIATE ” NOTICE DEFINED. 


In the accident insurance case of Kentzler v. American Mutual Acci- 
dent Association of Oskosh, Wis., the policy provided that notice of the 
accident and injury should be given ‘‘ immediately ” after the accident 
occurred. The insured drowned and his body was not recovered until 
several months thereafter. A notice given thirty-seven days after the 
discovery was held to be a reasonable compliance with the terms of the 
policy. In defining the word “ immediately,” used in the contract the 
Supreme court of Wisconsin said : 

“It is a maxim in the law that ‘ all words, whether they be in deeds 
or statutes, or otherwise, if they be general, and not express and precise, 
shall be restrained unto the fitness of the matter and person.’ Webster 
vy. Morris, 66 Wis. 395, 28 N. W. 353 ; Lessee of Brewer v. Blougher, 
14 Pet. 198. When the ordinary meaning of the words employed leads 
to a manifest absurdity or repugnance, they may, if the instrument, as a 
whole, will permit it, be varied or modified so as to avoid such inconven- 
ience, but no further. Becke v. Smith, 2 Mees. & W. 195; Turner v. 
Railroad Co., 10 Mees. & W. 434. In the case at bar, the contract must 
have a reasonable construction, and in view of the conditions so implied 
by law. What is the object of giving such notice of the accident, injury 
or death? In case of an injury or disability, not resulting in death such 
notice affords the association an opportunity to ascertain the exact con- 
dition of the person, and apply the most effectual remedy. But in case 
of death there can be no remedy, and the only object of the notice is to 
secure evidence of identity. What is meant by giving notice ‘ immedi- 
ately after the accident occurs?’ Does it mean in the language of Web- 
ster: ‘In an immediate manner; without intervention of anything ; 
without interval of time; without delay; instantly?’ If the coutract is 
to be thus literally construed, compliance by the beneficiary would sel- 
dom be possible. But courts, looking at the substance of contracts and 
statutes, have, during the last two centuries, repeatedly declared that : 
‘ The word ‘ immediately,’ although in strictness it excludes all mean 
times, yet, to make good the deeds and intents of parties, it shall be con- 
strued such convenient time as is reasonably requisite for doing the 
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thing.” 9 Am. & Eng. Enc. Law, 931, citing numerous English and 
American cases in support of the proposition. The same language is 
quoted approvingly by Ryan, C. J., speaking for the whole court, in 
construing the words ‘ immediate delivery,’ as used in section 2310, R. 
S., in Richardson v. End, 43 Wis. 318, and Stevens v. Breen, 75 Wis. 
599, 44 N. W. 645. Applying this rule to the case at bar, the word 
‘immediately ’ must be construed to mean such convenient time as was 
reasonably requisite for doing the thing required. That is to say, upon 
the discovery of the death, notice thereof was to be given in such con- 
venient time as was reasonably requisite for doing so under the circum- 
stances mentioned ; and the proofs were to be furnished within the six 
months specified after such discovery. Besides, it is a maxim that the 
law does not require impossibilities. Thus in the language of Hennen, 
J., ‘where the event is of such a character that it cannot reasonably be 
supposed to have been in the contemplation of the contracting parties 
when the contract was made, they will not be held bound by general 
words which, though large enough to include, were not used with refer- 
ence to the possibility of the particular contingency which afterwards 
happens. Baily v. De Crespigny, L. R.4Q B. 185. To the same 
effect Taylor v. Caldwell, 3 Best & S. 826; Howell v. Coupland, L. R. 
9 Q. B. 462, on appeal, 1 Q. B. Div. 258; Insurance Co. v. Boykin, 12 
Wall. 433. In the light of the reason, as well as the authorities, we 
must hold that the action was not barred by the stipulation, in the con- 
tract.” 





PETULANT JUDGES. 


A West Virginia lawyer is sometimes severe on West Virginia judges. 
His criticism runs something like this: 

‘* Some of the judges are very strict in their rules as to the conduct of 
lawyers in the court room, and frequently take occasion to show their 
power by enforcing petty rules and regulations. Such as not allowing 
smoking during the session of the court. Not permitting lawyers to sit 
with their feet cocked up on the chairs and tables. 

‘“¢ This last rule is cruel in the extreme, and hard to obey. Lawyers as 
a class are tired; and it is a mighty comfortable position to slide down in 
your chair and cock your feet on the trial table. Of course you exhibit 
to the gaze of His Honor a certain part of your anatomy which nature 
possibly intended to be sat upon. But in exposing it thus, you only do 
in fact that which you often do metaphorically ; and a judge is harsh 
indeed who will not allow you to assume this angle, if you desire to do so. 

‘A judge should not attempt to correct the personal habits of a lawyer. 
If lawyers sit with their feet cocked on the trial table in the presence of 
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the court, and chew tobacco and spit on the floor, what business is it of 
the judge, so long as they do not borrow his tobacco and spit on him.” If 
a lawyer likes to chew the end of his lead peneil, then run it into his 
nose, then into his ear, then back again into his mouth, why should the 
judge kick, so long as he does not run it into his eye? If he coughs, 
and blows his nose incessantly, so long as he uses a handkerchief, you 
ought to be tnankful he does not always use his fingers. 

It’s all humbug, this notion some West Virginia judges have of the 
dignity of a court. A court ought to be a free and easy place where a 
fellow could “slosh around.” A judge ought not to have too much 
starch in his shirt.— West Virginia Bar. 





JUDICIAL WIGS. 


The uses of perukes and periwigs by judges and barristers as part of 
their professional attire dates from 1670, and has been retained to the 
present day, although long abandoned by the other two learned profes- 
sions, and still longer by general society. 

The horsehair wigs of the present day are made only of the best horse- 
hair. It is the white qualities which are chiefly used, bought just as it 


is cut from the horse. Some of it comes from South America, some from 
France, some from China, and some from Russia. English horsehair is 
the best, being white down to the points. The hair is first hackled out, 
and sorted into lengths. It is then drawn through brushes three or four 
times, and next goes through the process of boiling, bleaching, baking, 
and curling on small wooden pipes, in order to prepare it for the loom. 
Next it is woven into material on silks of varying degrees of fineness (this 
work is done by women), and picked out for the different portions of the 
wigs, which are made on blocks or models, of which there are nearly a 
couple of hundred. As a rule, very little of the hair in its raw condi- 
tion is of use. Most wig-makers buy their hair in a curled state from 
large curlers; but others curl their own with a small hand-curling ma- 
chine, which keeps the wig in a more firm condition, and prevents the 
hair turning to a yellow hue, as happens with inferior kinds. With this 
exception everything is done by hand. 

Years ago wigs had to be perpetually curled and frizzed and pow- 
dered. To Humphrey Ravenscroft—the founder in 1726, of the firm of 
wig-makers, and makers of all things belonging to lawyers’ professional 
attire, on the same premises in Serle street, Lincoln’s Inn, occupied by 
the present firm—occurred the idea of permanently fixing, by mechanical 
means, the multitudinous curls of wigs. The general use of white hair 
for the manufacture of wigs was precluded at that time by its enormous 
price, according to Diprose’s “ St. Clement Danes’s Parish ” (1876), from 
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which many of these details are taken. In the Weekly Journal for 1720 
it is stated that the white hair of a woman who lived to the 
age of 170—misprint probably for 107—was sold, after her death, 
to a periwig maker for £50. After a variety of experiments he 
took out a patent in 1822. Its terms are these. It is a patent 
for ‘‘making a forensic wig, the curls whereof are constructed 
on a principle to supersede the necessity of frizzing, curling, or using 
head pomatum, and for forming the curls in a way not to be uncurled ; 
and also for the tails of the wig not to require tying in dressing ; and, 
further, the impossibility of any person untying them.” This patent 
contained the principle of the present “ fixed” wig, of which they are 
the makers. Till then wigs had been made of human hair, but by using 
white horsehair with a judiciously small quantity of black hair, a wig 
bearing a close resemblance to the old powdered wig was produced. The 
proportion is about one of black to five of white. The invention wa, 
mainly introduced to enable bench and bar to evade Pitt’s tax on hair 

powder. The old wigs were much heavier, owing to the quantity of 
grease which was being continually rubbed into them. The lining was 
necessarily thick, and contrasted very unfavourably with the present 
light silk-ribbon frame. The powder was always coming off; and, with 

the old wigs, cleanliness was out of the question.—Law Journal, London 
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VICE-CHANCELLOR VAN FLEET. 


The bench and bar of the state were 
startled on December 26, the day follow- 
ing Christmas, to learn that Vice-Chan- 
cellor Van Fleet had suddenly assed 
away. But it was true and profound re- 
grets came from every lip. 

He died about 1:20 o’clock Christmas 
night, at his Newark home, 534 Broad 
street. 

For some time past the vice-chancellor 
had been ill. A month before his death 
he was forced to transfer to Vice-Chan- 
¢ellor Green a number of cases, which he 
was unable to dispose of. 

For two weeks the vice-chancellor had 
left the bench, and during that time he 
was too ill to leave his home But every- 
body bel eved it was a case of overwork 





which would pass over, and there werend 


indications to anybody of a tatality to his 
trouble. In fact his indetatigable zeal 
and love of work prompted him to return 
quickly to the bench, and before he was 
well he was again listening to cases in 
court. . 

At times he declared to the lawyers 
about him that he was troubled with a 
headache, and at other times mentioned 
his weakness as a plea for the adjourn- 
ment of a case. He realized that he 
must take a much-needed vacation, and 
was about to do so. His trunk was 
packed, and all business was put by for 
his start to Lakewood with his wife 
next dav. Alas! it was tuo late. 

He had had some Christmas callers, 
and was cheerful and bright as his custom 
was. He went to bed asjusual. Shortly 
afterward his wife toticed an unnatural 
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breathing and soon discovered he was un- 
conscious. The physician was summoned, 
but he did not regain consciousness. and 
speedily met death by ‘‘ heart tailure.’’ 

Abraham V. Van Fleet was born in 
Hillsborough township, Somerset county, 
June 6, 1831. He was a poor boy and 
his life was an evolution out of the most 
humble surroundings. When about 17 
he went to Somerville and studied law 
with the late Hugh M. ‘laston, and in 
November term, 1852, was admitted to 
the bar ot the state. 

At the June term of court in 1858, he 
was admitted as a counselor-at-law, and, 
as such, practiced in Flemington, Hunter- 
don county, until May, 1875. 

During this time Mr. Van Fleet laid 
the foundation for the building up of his 
wide and extensive practice. He made 
hosts of friends and his manner and his 
knowledge and wisdom recommended him 
to lawyers and judges who were his 
seniors in age and experience. 

On May 3, 1875, Chancellor Theodore 
Runyon, now Ambassador from the 
United States to Germany, appointed 
Mr. Vani Fleet vice-chancellor. This was 
at a time when there were many candi- 
dates for this high office, which had been 
vacated by the resignation of Vice-Chan- 
cellor Amzi Dodd. So well did Vice- 
Chancellor Van Fleet fulfill the duties of 
the office that after his term of seven 
years expired, he was reappointed in 
1882. 

In 1887 Vice-Chancellor Van Fleet ten- 
dered his resignation to Chancellor Mc- 
Gill, who had succeeded Chancellor Run- 
yon. The Fesignation was accepted, but 
Chancellor McGill immediately reap- 
pointed Mr. Van Fleet to be vice-chan- 
cellor. This term expired in May of this 
year. Again, and for the fourth time, 
Vice-Chancellor Van Fleet was reap- 
pointed. His term of office would not 
have expired until May, 1901, so for 
nearly twenty years Vice-Chancellor Van 
Fieet has held this important office. 

Ele was aj pointed vice-ordinary in the 








Prerogative court in 1888, and held thi® 
office at the time of his death. 

At the time of the death ot Justice 
Bradley, of the United States Supreme 
court, a few years ago, there was a move- 
ment on foot among the lawyers of New 
Jersey to have Vice-Chancellor Van Fleet 
appvinted as his successor. The nomina- 
tion went, however, to George Shiras, 
Jr., of Pittsburg. Indeed, the vice- 
chancellor’s name was frequently men- 
tioned for other positions, and recent gos- 
sip had connected him with the nomina- 
tion for United States senator and for 
governor. 

In politics the vice-chancellor was a 
staunch republican. 

Shortly after his admission to the bar 
as an attorney, Mr. Van Fleet married 
Miss E. V. Bonnell. a highly cultured 
lady, of Flemington. Mrs. Van Fleet 
survives him. The Vice-chancellor spent 
the greater part of each year in his old 
home in Flemington, and lived in New- 
ark only during the winter months. His 
library was at 810 Broad street, corner of 
Mechanic street. 

The Newark Daily Advertiser very ac- 
curately describes the opinion of the 
New Jersey lawyers, and all friends of 
tue distinguished jurist, as follows: 

** Vice-Chancellor Van Fleet was the 
most distinguished equity judge in the 
state. He was absolutely incorruptible, 
and fearless in the discharge of his du- 
ties. His friendships were warm and 
sincere, and his death is an irreparable 
loss to the court, to the bar and to the 
people of the state. He was generous, 
kind and hospitable, inheriting this trait 
from his Holland ancestors, who for 
many years before him lived in the 
counties of Somerset and Hunterdon. 

So zealous was the Vice-chancellor in 
the discharge of bis duties that he neg- 
lected to take necessary vacations. He 
was industrious, careful, painstaking 
and laborious to a rare degree, and dis- 
posed of a large number of cases in a 
remarkably prompt and effective man- 
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ner. No one kept his calendar in such 
excellent shape as did the Vice-chancel- 
lor. Large numbers of cases were 
brought to his especial attention because 
of preferences that lawyers showed to 
have Vice-Chancellor Van Fleet hear 
them. 


‘** Naturally of a robust constitution, 
Vice-Chancellor Van Fleet’s life, his 
friends insist, would have been spared 
for some years to come, had he taken 
the necessary vacations, of which he 
denied himself, 


** His fine personality, bis clear, broad 
intellect, bis marvelous legal skill, his 
mastery of his own profession, his wide 
and generous sympathy, his high sense 
of duty and bis integrity—all these su- 
perb qualities attracted to him the 
friendship, admiration, esteem and 


honor of the community and of the 
state. His death is a great blow, al- 
most an irreparable loss, to the judiv- 


iary of this state, for it has been the 
wis.lom, the honor and the purity of 
such men as Vice-Chancellor Van Flevt 
that have given to our courts the lofty 
and eminent position they hold. No 


less profound will be the sense of grief 


over the death of one whose social and 
personal character was of such fine 
texture as his was. It is, indeed. some- 
thing to have lived a li‘e wnich at its 
clore commauds unanimous praise and 
approval and universal regret,” 

The. funeral was held on. Saturday, 
December 29, in the Presbyterian 
church, Flemington, Rev. Dr. Mott of- 
ficiating, at 2 o’clock P. M., a large 
concourse of friends and members of 
the bar attending, and the remains were 
laid to rest in the Flemington cemetery. 





JOHN 0. BESSON. 


John C. Besson, a prominent member 
of the Hudson County bar, died at his 
home, No. 800 Hudson street, Hoboken, 
at 11:20 o’clock in the forenoon on De- 
cember 15. He had been ill since Sep- 
tember, and during the past two weeks 





his death had been daily expected. He 
was troubled with liver complaint. Dr. 
Frank Nichols, of Hoboken, and Drs. 
Smith and Gray, of New York, attended 
him. They were unable to agree as to 
the nature of his ailment. When Dr. 
Nichols reached Mr. Besson’s home 
he noticed a change for the worse. 
He summoned the family of Mr. 
Besson, who remained at the dying 
man’s bedside until the end. Mr. Bes- 
son was conscious to the last. He rec- 
ognized the members of his family and, 
contrary to expectations, he passed 
away quietly. 

Mr. Besson was fifty-six years old. 
He was born April 18, 1838, near French- 
town, Hunterdon county. He was ad- 
mitted to the bar at the February term 
of the Supreme court in 1863. He be- 
gan practice at Millville, and remained 
there about a year. Then he went to 
Flemington, where he had studied law 
in the office of Vice-Chancellor Van 
Fleet. He then went into partnership 
with George A. Allen. Mr. Besson next 
practised in Clinton, and in 1867 went 
to Hoboken. About a year later he was 
appointed corporation attorney, which 
office he filled about seven years. Dur- 
ing his first year in Hoboken Mr, Bes- 
son married Hazeltine J. Nice, of Bal- 
timore. In 1883 he and his brother, 
Samuel A. Besson, formed a law part- 
nership. 

Mr. Besson’s great-gtandfather was a 
French Huguenot, who came to this 
country in 1690 and bought a large tract 
of land in Hunterdon county. John 
Besson, grandfather of John C. Besson, 
was a soldier in the Revolution. 

Mr. Besson’s firm has been counsel to 
the North Hudson Railway Company. 
He was counsel for the plaintiffs in the 
street-improvement-certificate cases in 
1877-78, in which many hundred thou- 
sands of dollars were recovered against 
Hoboken by the holders of the certifi- 
cates, which had been issued for filling 
in the streets across the Hoboken mead- 





28 THE NEW JERSEY LAW JOURNAL. 


ows from the river to the Palisades. 
Mr. Besson had the settlement of many 
large estates, and was one of the attor- 
neys in the famous Lewis will case, in 
which a million dollars was bequeathed 
to the United States government. He 
served two terms in the legislature. He 
was also the author of Besson’s Law 
Forms. 

Mr. Besson was a vestryman of Trin- 
ity Episcopal Church and a member of 
Orion Lodge, F. and A. M., Hunterdon 
county, and of the Sons of the Revolu- 
tion. He leaves a widow and two grown- 
up sons. The funeral took place at 10 
o’clock, December 18, from  Trini- 
ty Church, Seventh and Washington 
streets, Hoboken. The pall-bearers 
were Chancellor Alexander T. McGill, 
John Stevens, James Vredenburgh, 


Professor Henry Morton, of Stevens In- 
stitute ;S. Bayard Dod, President of 
the First National Bank; Charles §8. 
Schultz, Theophilus -Butts and ex-Dis 


trict court Judge Abel J. Smith. The 
burial was at Flower Hill Cemetery, 
North Bergen. 

The Hudson county courts adjourned 
Monday afternoon, December 17, as a 
mark of respect to his memory. Mr. 
James Vredenburg made the motion 
and spoke feelingly, and Gilbert Collins 
seconded it and made a short speech. 





THE DEATH OF JUSTICE ABBETT. 


At the meeting of the Mercer County 
Bar a few days after the death of Jus- 
tice Abbett, Judge Robert S. Woodruff 


was elected President and Frederick W. | 


Gnichtel, Secretary. 

In taking the chair Judge Woodruff 
said : 

Fellow members of the Bar :—The oc- 
casion which convenes us to-day is a sad 
one, and it is my unpleasant duty to an- 
nounce to the assembled bar the death 
of the presiding justice of this circuit, 
Leon Abbett. When the news of that 


death was flashed over the wires it not | 
only brought grief and sorrow to this | 


community, but to the entire state. I 





do not believe there is a man in this 
state that was so closely endeared to the 
popular heart as he whose death we are 
here to commemorate to-day. He was 
peculiarly a man of the people. Rising 
from a very humble origin, fighting his 
way inch by inch against every obstacle 
and difficulty that could beset him, 
having very few of the advantages that 
many of our public men who have risen 
to such distinction possess, he rose to 
the very highest position in the state, 
by his unaided effort ; twice elected by 
the people of this state to the office of 
governor, and at his death holding 
creditably the position of Justice of the 
Supreme court, the highest judicial po- 
sition in our state. 

Possessed of a wonderful magnetism 
that seemed to awaken in the people 
and in the popular heart almost idolatry, 
he was beloved by the people of this 
state perhaps more than any man now 
living. He was a man, as we all know, 
of indomitable courage and will, a man 
of the strongest conviction ; a man who, 
when he saw his duty, performed it. 
For the la-t ten or fifteen years almost 
continuously he was identified with the 
state’s history and its legislation. In 
fact, the legislation of our state for most 
of the time is stamped with the individ 
uality of our deceased brother, and when 
he was called upon to assume the func- 
tions of the position of Justice of the Su- 
preme court, many of those who were 
his best friends, realizing how much 
time he had devoted to the public inter- 
est, to the loss of his law practice, felt 
fearful that he might fail in the position 
to which he was called ; taking the posi- 
ticn of Judge Scudder, a man who stood 
high in his knowledge of law, and a man 
who was beloved by the people of this 
cireuit. It was a very great risk for any 
man to assume the position that Leon 
Abbett assumed when he took this place. 
Yet I believe that the members of the 
bar of Mercer county will bear me out 
when I say that he endeared himself to 
every member of the bar, that he 
brought to this new position that same 
indomitable will and courage, that fear- 
lessness of consequence which charac- 
terized his entire life, and by close ap- 
plication, close study, he was rapidly 
becoming one of the ornaments of the 
Supreme bench of our state. 

I think every member of the bar will 
bear me out. when I say that we were all 
surprised at the adaptability of Gover- 
nor Abbett to the new position of Jus- 
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tice of the Supreme ceurt, and as pre- 
siding judge of this circuit he was af- 
fable, diligent in his researches of the 
law, careful in his charges and extremely 
anxious that justice only should be done 


by the judgment and the verdict. He. 


was earnest, conscientious and intelli- 
gent, thoroughly loyal to every interest, 
public and private. To whatever field 
he was called, whatever relation in life 
he filled, he rose in my estimation to 
the fullest measure of a man, and of 
him we might say in the language of 
Shakespeare : 


His life was gentle, and in him the elements 
so mixed 

That Nature might stand up before the world 
and say, 

This was a man. 


Captain W. D. Holt, spoke as fol- 
lows : 


Mr. President :—I endorse all that 
ou have so ably and so eloquently said. 
Whilst Judge Abbett was governor, 
whilst he held official positions, until he 
was appointed a judge of the Supreme 
court I had comparatively little inter- 
course with him. He was a manso well 
known to the public that no individual 
who reads the papers could help but 


know what the people thought of him 
and his standing with the people. A 
man of his convictions could not pass 
through any considerable part of the 
journey of life without meeting with op- 
position, and that opposition sometimes 


bei g bitter; and yet, with all the 
strength of his manhood, he had the 
will and the power to carry out, under 
any and all circumstances, the courage 
of his convictions. Like every other 
human being, he was liab e to err. but 
I believe his errors were those of the 
head, never of the heart. 

I stand here at this time not only to 
indorse what our chairman has so fully 
and frankly stated, but I stand here to 
say that, in my judgment, the life of 
our deceased judge, Leon Abbett, con- 
sidering all the circumstances and en- 
vironments that surrounded him, was as 
free from error and criticism as any one 
that has held his position in this state 
for the same number of years. I honor 
his memory as a man who, when he saw 
an error, was ready and willing to cor- 
rect it. I honor him as a man who, in 
conducting the suits in this court, ever 
sought to do justice, and never permit- 
ted the technicalities cf law to interfere 
with that which was honest and fair be- 
tween the litigants. His death has in- 
deed brought sadness to every heart. 





Mr. Holt then moved that a committee 
of six members be appointed to prepare. 
and present, at a meeting to be called in 
the near future, such resolutions as are 
proper under the circumstances to be 
passed in consideration of the death of 
the presiding justice of this court. 

Judge Woodruff appointed the fol- 
lowing committee : Captain Holt, Judge- 
Beasley, Judge Lanning, Edward W. 
Evans, H. N. Barton and John H. 
Backes, who reported another day the 
following. which were adopted and 
ordered spread on the minutes of the 
court : 

‘*Mr. Justice Abbett was the presid- 
ing judge of this district, and while it 
is true that our acquaintance with him 
in that capacity was of but brief dura-., 
tion nevertheless he was long enough 
with us to impress all with the convic- 
tion that his mental and moral qualities 
were such as fitted him in all respects 
for the important duties of magistracy. 

‘* Tt was at once evident that he de- 
spised all the low acts of trickery and ~ 
fraud ; that his entire being was filled 
with the desire to do justice, and that 
with a discriminatory mind he applied 
legal principles to the production of 
that grand result. His reason was of 
that superior order that produced har- 
mony from chaos and could make the 
most intricate affair plain to the humblest 
intellect. In the performance of duty, 
fear was unknown to him, so that when 
he had convinced himself that his con- 
clusion was right, his solicitude was at 
anend. He wasa pattern of industry and 
attention to busiuess. No one who was 
associated with him could fuil to feel 
the kindliness of his nature.” 


The Hon. A. T. McGill, Chancellor of 
this state, presided over a meeting of 
members of the Hudson Bar Asssociation. 


‘*Three times,” said the chancellor, 
‘‘ within the past few weeks we have 
gathered to pay a tribute to the memory 
ot a distinguished member of -the bar 
passed trom our midst. Wecontemplate 
in the character of Governor Abbett one 
nearly unique. Not a tew of us recall 
how he rose until twice he was honored 
with the chief magistracy of the state 
and occupied a place on the bench of the 
highest court in the state. 

‘*He was a positive man, active and 
industrious, strong in his convictions and. 
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definite in his purposes and determined 
in the execution of these purposes. 
These traits made him a leader among 
men. Less than two years ago his sphere 
of action was changed. From an active 
political life he was removed to a quiet 
position on the bench and there soon 
proved himself a conscientious, faithful 
and just judge. Those who knew him 
in private life knew him to be a genial 
friend. Thus I sum up his character in 
a tew words. 

**We have lost a strong man. As 
years advance his form will rise up before 
us, standing prominently among the great 
men of this state.”’ 


The chancellor then appointed this 
committee to draft suitable resolutions: 
Justice Lippincott, Allaa L. McDermott, 
William A. Lewis, ex-Judge Hoffman 
and ex-Judge A. Q. Garretson. The 
committee retired and in a few minutes 
returned, Justice Lippincott reading these 
resolutions : 

‘*The death of ex-Governor Leon Ab- 
bett removes from the state of New Jer- 


_sey a distinguished and historic figure. 
For a generation he bore a conspicuous 


part in the affairs of the state. No man 


in recent times has more _indelivly 
stamped his personality upon the pages 
of the state’s history. His unusual ability 
was not confined to one talent; for more 
than twenty-five years he maintained a 
commanding position in the arena of the 
law, in the domain of practical states- 
manship, and in the judicial department 
ot the state. He was a lawyer of pro- 
nounced ability. His knowledge of legal 
principles was great; his industry was 
indefatigable, and his grasp of the salient 
points of his case was firm and vigorous. 

‘** But it was ia public life that he won 
his greatest fame. He was a partisan 
and a party leader; but his conviction, 
often expressed, was that no party could 
retain political power unless it rendered 
distinct service to the people. His mind 
naturally grappled with the public ques- 
tions of his time. He had the qualities 
of leadership; he knew how to formulate 
a policy ; he was bold and aggressive in 
promulgating it, and, more important 
than all, he had the ability to embody his 
ideas in the statutes of the state. This 
is practical statesmanship. 

‘* These qualities speedily raised him to 
political eminence in the state, and main- 
tained him there. 

‘*His greatest public service was his 





action while serving his first term as gov- 
ernor, in leading the fight to impose upon 
the corporations of the state a larger and 
more just share of the burden of taxa- 
tion. 

‘This achievement fixed his place as 
one of the great governors of the com- 
monwealth, and gave him his hold upon 
the people of the state. It is his monu- 
ment, and it is an enduring one. 

‘* His career upon the bench, though 
short, was distinguished by the same 
sturdy ability which had marked. his pre- 
vious life. His varied experience and his 
ripened mind enabled him to discharge 
his judicial duties with precision, despatch 
and signal ability. 

‘* In private life he was a man of simple 
tastes, and devotedly attached to his 
family. His friends who knew him inti- 
mately were warmly attached to him. 

‘* He died in the fullness of his pow- 
e's. His fame is interwoven with the 
history of New Jersey. In his death 
there falls a powerful, a unique anda 
commanding personality.’’ 


In seconding these resolutions, Allan L. 
McDermott recounted the many virtues 
of his deceased friend and preceptor. 

The portrait in this number of the 
JOURNAL is a most life-like picture of the 
ex-governor, and will be welcomed by his 
friends, 





BOOK NOTICES. 


Courts AND THEIR JURISDICTION, a 
treatise on the jurisdiction of the 
courts of the present day, how such 
jurisdiction is conferred, and the 
means of acquiring and losingit. By 
John D. Works, The Robert Clarke 
Company, .Law Book Publishers, 
Cincinnati, Ohio, 1894. 

In the preface to this volume Mr. 
Works tells something of the difficult 
and laborious work exacted from him in 
treating of this subject, that to a great 
extent is controlled by the statutes of 
the several states, which differ suf- 
ficiently to give rise to greatly conflict- 
ing opinions. 

In speaking of the scope of the book, 
he says: ‘* The general plan has been 
to discuss, first, general principles af- 
fecting jurisdiction, and to follow with 
a consideration of the means of acquir- 
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ing jurisdiction, including the issuance 
and service of process, and then to take 
up each subject of jurisdiction, includ- 
ing the various writs at common law, in 
equity, and under statutory provisions, 
with a view to cover every material 
branch of the subject.” 

The difficulty in dealing with the 
question of jurisdiction on this plan is 
that the whole subject appears at first 
to be a mere collection of single instan- 
stances, and while it is easy to show 
what the weight of authority is on one 
or the other side, it is a matter of much 
more difficulty to point out the reason 
and the guiding principle, and this is 
what the author has endeavored to do in 
this work. The book is remarkably 
clear, and, while itis concise, the illus- 
trations and cases cited are ample. It 
would be difficult to select any portion 
of the volume, which more than another 
strikes us as of special importance, but 
we think that the subdivision, ‘‘ Means 
of acquiring jurisdiction in actions 


against corporations,” will be well ap- 
preciated. 

Of the index, which takes up 161 
pages of closely printed matter, we can- 


not speak too well. The whole book 
has been indexed under one title, ‘‘ Jur- 
isdiction,’’ besides the general index un- 
der sub-heads, and all the subjects of 
the various sections are indicated in 
black type, so that any matter can be 
readily traced. The references are to 
both the sections and pages. 


A Review 1n Law AnpD Equity Fror 
Law StupDENTSs, together with a sum- 
mary of the rules regulating admission 
to practice throughout the United 
States; a hand-book for law students. 
By George H. Gardner. Baker, Voor- 
his & Co., New York, 1895. 


This little book answers a long-felt 
want, and is designed for students who 
are making their final preparations for 
admission to the bar. To the student it 
will save a great deal of unnecessary 
work, for as a review it puts into brief 





compass all that is necessary, and we 
venture to say that if carefully followed, 
a candidate will have little difficulty in 
passing any examination at any bar to 
which he may apply for admission. The 
book censists of thirty-five chapters, and 
in looking it over one is strongly reminded 
of his student days. It is a good book 
to have in any office where there are 
students, for it will save a great deal of 
work to the preceptor in directing the 
work of his student clerks. There is an 
appendix, in which may be found the 
rules regulating admission to the bar in 
all the states and territories of the United 
States. 


In this respect it is not as complete or 
accurate as to New Jersey as it might be, 
for we find no mention therein as to the 
examiners’ rules which regulate these ex- 
aminations. They were passed the June 
term, 1883. And the subjects and text 
books pres*ribed upon which both the 
counsellors’ and attorneys’ examinations 
are based are also omitted. All these 
may be found in a little pamphlet pub- 
lished by the New Jersey LAw Jour- 
NAL PuBLISHING Co., which also con- 
tains all the questions asked on written 
examination for admission to the bar of 
New Jersey, from November term, 1881, 
to the February term, 1894, and was pre- 
pared by one of the editors of this 
journal, 

Further we find that there is no men- 
tion of a new rule of the New Jersey 
Supreme court adopted at the June term, 
1894, under which the method of appli- 
cation for admission to the bar is regu- 
lated, viz.: Chapter CVII. This act 
provides, ‘‘ Thatany resident of this state, 
of full age and good moral character, who 
has been admitted to practice and has 
practiced six years as an attorney and 
counselor in the highest court of original 
jurisdiction in another state of the United 
States, and who has been a resident of 
this state for at least five years immedi- 
ately preceding his application, shall be 
admitted to practice as attorney and coun- 
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sellor in the Supreme court of this state, 


without examination, on motion made at 
any stated term of said Supreme cour t; 
provided, however, that no such appli- 
cant shall be admitted by the Supreme 
court, unless he shall have produced to 
said court certificates or other evidence 
satisfactory to said court, that he has 
served a regular clerkship of three full 
years with a practicing attorney in good 
standing in one of the states of the United 
States, or that he has spent two years in 
regular attendance upon the law lectures 
in any college or university, or in any law 
school of established reputation in the 
United States.”’ 


AMERICAN RAILROAD AND CORPORATION 
Reports. Being a collection of the 
current decisions of the courts of last 
resort in the United States pertaining 
to the Law of Railroads, Private and 
Municipal Corporations, including the 
Law of Insurance, Banking. Carriers, 
Telegraph and Telephone Companies, 
Building and Loan Associations, ete., 
etc. Edited and annotated by John 
Lewis, author of ‘* A Treatise on Emi- 
nent Domain in the United States.’’ 
Vol. XL. E. B. Myers & Co., Chi- 
cago, Law Publishers, 1894. 

This volume, like its predecessor of the 
same series, is valuable to every sorpora- 
tion counsel, for the reason that it reports 
only such cases as are general and impor- 
tant in their nature. The cases reported 
are selected from the reports of the va- 
rious states, and have all, with the excep- 
tion of a few cases, been decided during 
the current year. 

The notes in many instances are very 
long and of importance. Among them 
we find the following of interest, viz. : 
Right of insolvent corporation to prefer 
creditors ; insolvent corporations—wheth- 
er directors may prefer themselves ; street 
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railways—rights as respects disturbance: 
in consequence of street improvements, 
same—relative rights and duties of the 
| company and others in the use of the 
| street and crossings; railroad companies 
| —recent decisions ; banks and banking— 
| recent decisions ; fire insurance and acci- 
dent insurance—recent decisions ; muni- 
| cipal and railroad aid bonds—recent de- 


cisions; common law—remedies for un- 
| just discrimination; owners in or near 
| sidewalks for use of abutters; rights, 


duties and liabilities uf municipality and 
| abutters; telegraph companies—limiting 
liability—unrepeated messages; same— 
| mental anguish as an element of damages: 





| Hanp-Boox or tHe Law or CoNnTRACTS, 
By Wm. L. Clark, Jr. West Publish- 
ing Co., St. Paul, Minn. 


This appears to be a complete text 
book on the law of contracts. It is ar- 


| ranged in an admirable manner, and by 


reason of the black letter type in which 
the leading principles discussed are 
printed at the opening of each chapter, 
there is no difficulty in ascertaining at a 
glance the nature of the questions dis- 


| cussed. The notes are arranged so that 


| the cases cited best illustrative of the 
principle involved, appear first. We are 
| told that nearly 10,000 cases have been 
| cited and that each case has been per- 
| sonally examined. This of itself renders 
the book valuable. The book is of con- 
| siderable value, too, because it appears 
| to have many of the important recent 
cases cited in the notes, and as there 
have been many recent changes in the 
| statutory regulations in relation to many 
topics, such as corporations, foreign cor- 
| porations, married women, etc., etc., 
these cases are of interest and impor- 
| tance. 








